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MVEMORANDUM OPI NI ON

RUWE, Judge: Petitioners filed a petition in response to a
notice of determ nation concerning collection action(s) under
section 6320 and/or 6330, in which respondent determ ned that a

proposed | evy should proceed to collect petitioners’ unpaid tax
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liabilities for 1997 through 2003 (years at issue).! Pursuant to
section 6330(d), petitioners seek review of respondent’s
determ nation.? The issue for decision is whether the Appeals
of ficer abused her discretion in determ ning not to consider
petitioners’ collection alternative.

Backgr ound

The stipulation of facts and the attached exhibits are
incorporated herein by this reference. Wen the petition was
filed, petitioners resided in San Rafael, California.

Petitioner Theodore C. Schwartz is a self-enployed dentist.
Petitioners received two Final Notices of Intent to Levy and
Notice of Your Right to a Hearing (Final Notices), each issued on
June 7, 2005, regarding petitioners’ unpaid Federal incone taxes,

i ncluding penalties and interest, as foll ows:

Year_ Unpai d t ax
1997 $2, 052. 96
1998 12, 861. 03
1999 27, 040. 65

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.

2 Petitioners originally sought to have this case conducted
under the small tax case procedures of sec. 7463(f)(2). However,
because petitioners’ total unpaid tax exceeds $50,000, this Court
renoved the small tax case designation and di sconti nued
proceedi ng under the small tax case procedures of sec. 7463. See
Schwartz v. Conm ssioner, 128 T.C. 6 (2007).




2000 20, 154. 68
2001 37,315.70
2002 30, 729. 60
2003 23, 566. 81

Tot al 153, 721. 43

On July 5, 2005, petitioners, through their authorized
representative, executed and submtted a Form 12153, Request for
a Collection Due Process Hearing. Attached was a letter, which
stated in rel evant part:

Levi es placed on bank accounts woul d cause undue

hardshi p. The taxpayer has nmade Estimated Tax Deposits

for 2005. The taxpayer is conpleting Financial Form

433-A. This will assist in determ ning repaynent

ability. It would also result in the inability to

pursue all avenues to resolve this liability and

prevent the repaynent of the outstanding liability owed

to the Internal Revenue Service.

In light of the taxpayer’s current situation, it is

requested that no enforcenent action take place against

Theodore and Deni se Schwartz. The taxpayer is

interested in resolving this liability as quickly and

efficiently as possible.

On Septenber 15, 2005, respondent sent petitioners a letter
acknow edgi ng recei pt of petitioners’ case in respondent’s San
Jose Appeals Ofice. On Septenber 23, 2005, Appeals Oficer
Coll een Cahill (Ms. Cahill) sent petitioners a letter inviting
themto contact her to schedule a section 6330 hearing and to
request that petitioners provide a conpleted Form 433-A,

Coll ection Information Statenent for Wage Earners and Sel f -

Enmpl oyed I ndividuals, a signed 2004 tax return, and proof of
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estimated tax payments for 2004 and 2005.%® On Cctober 19, 2005,
Ms. Cahill sent petitioners a second |letter providing petitioners
with a second opportunity to contact her to schedule a section
6330 hearing and to submt the requested docunentation.*
Petitioners’ authorized representative, Dwayne Ri ggs, |
(M. Riggs), held a section 6330 hearing by tel ephone on Decenber
2, 2005, for the years at issue with Ms. Cahill, who had no prior
i nvol venent with respect to the unpaid tax. On the sane day, M.
Riggs faxed to Ms. Cahill a letter offering a collection
alternative in the formof an installnent agreenent.?®
Petitioners were not current with their 2005 estimated tax
paynments at the tinme of their section 6330 hearing, and M. R ggs
did not raise any issues regarding the validity or the anmount of

the liability or any other issues during the section 6330

3 Also on Sept. 23, 2005, Ms. Cahill made a real property
ownership search to verify petitioners’ residence address and to
determ ne that petitioners have sufficient equity in their hone
to satisfy their tax liabilities.

4 On or about May 23, 2005, petitioners submtted to
respondent via fax Forns 433-A, Collection Information Statenent
for Wage Earners and Sel f-Enpl oyed I ndividuals, and 433-B,

Coll ection Information Statenent for Businesses. The record is
unclear as to why Ms. Cahill requested that petitioners submt
Form 433-A 4 nonths after they already submtted it.

> M. Riggs's letter explained that petitioners intended to
sell their residence in order to pay their tax liabilities, but
requested that petitioners “be granted a stay of enforcenent
along with a mniml nonthly paynent plan until the sale of the
residence.” The letter did not suggest a nonthly paynent anount,
but requested that the parties work together to arrive at an
appropriate anount.
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hearing. The Appeals Ofice issued a notice of determ nation
concerning collection action(s) under section 6320 and/ or 6330
for the years at issue on January 3, 2006. The Appeals Ofice
determ ned that it could not consider petitioners’ proposal for a
collection alternative because petitioners were not current with
estimated tax paynents, that enforced collection action was not
nmore intrusive than necessary, and that the I RS shoul d proceed
with the collection action. Petitioners tinely filed a petition
to the Tax Court chall engi ng respondent’s determ nation.

Di scussi on

A taxpayer is entitled to a notice before | evy and notice of
the right to a fair hearing before an inpartial officer of the
I nternal Revenue Service Ofice of Appeals. Secs. 6330(a) and
(b), 6331(d). If the taxpayer requests a hearing, he may raise
in that hearing any relevant issue relating to the unpaid tax or
t he proposed | evy, including challenges to the appropriateness of
the collection action and “offers of collection alternatives,
whi ch may include the posting of a bond, the substitution of
ot her assets, an installnent agreenent, or an offer-in-
conprom se.” Sec. 6330(c)(2)(A). The taxpayer cannot raise
issues relating to the underlying tax liability if the taxpayer
received a notice of deficiency or the taxpayer otherw se had an
opportunity to dispute the tax liability. Sec. 6330(c)(2)(B). A

determ nati on shall be made which shall take into consideration
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t hose issues, and “whet her any proposed collection action
bal ances the need for the efficient collection of taxes with the
legitimate concern of the person that any collection action be no
nmore intrusive than necessary.” Sec. 6330(c)(3).

Petitioners raise only the issue of whether a collection
action is appropriate and argue that the collection action is
nore intrusive than necessary. A petition filed under section
6330 nust contain “Clear and concise lettered statenents of the
facts on which the petitioner bases each assignnment of error.”
Rul e 331(b)(5). W generally consider “only argunents, issues,
and other matter that were raised at the collection hearing or
ot herwi se brought to the attention of the Appeals Ofice.”

Magana v. Conm ssioner, 118 T.C 488, 493 (2002); sec. 301.6330-

1(f)(2), QRA-F5, Proced. & Adm n. Regs. Because petitioners do
not di spute the existence or anmount of their underlying tax
liabilities, we review the determ nation for an abuse of

di scretion. Lunsford v. Conm ssioner, 117 T.C 183, 185 (2001);

Ni ckl aus v. Conmm ssioner, 117 T.C. 117, 120 (2001).

The Appeals officer’s consideration and rejection of
petitioners’ collection alternative, an installnent agreenent,
was reasonabl e and not an abuse of discretion. Her determ nation
not to consider petitioners’ proposed installnent agreenment was

based on applicabl e procedures contained in respondent’s Internal
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Revenue Manual .® According to these procedures, in deternining
whet her a taxpayer is eligible for an install nment agreenent, an
Appeal s of ficer nust:

Anal yze the current year’s anticipated tax liability.

If it appears a taxpayer will have a bal ance due at the

end of the current year, the accrued liability may be

included in an agreenent. Conpliance with filing,

payi ng esti mated taxes, and federal tax deposits nust

be current fromthe date the install nent agreenent

begins. * * *

I nt ernal Revenue Manual sec. 5.14.1.5.1(19).

The parties have stipulated that petitioners were not
current with their 2005 estinmated tax paynents at the tinme of
their section 6330 hearing. The Appeals officer inforned
petitioners that she could not consider an install nment agreenent
if petitioners were not current with their estimted tax
paynments. The Appeals officer also found that all applicable |aw
and procedural requirenents were net. Petitioners conceded they
owe the suns demanded. Their only relevant argunent is that
respondent shoul d have accepted their proposed install nent

agreenent, and that a levy is nore intrusive than necessary and

woul d cause undue hardshi p.

6 The Internal Revenue Manual provides procedures for
proposed install nent agreenents. See |Internal Revenue Manual
sec. 5.14.1.1 to 5.14.1.6. Those procedures contain conpliance
checks, which are conducted to determine a taxpayer’'s eligibility
for an install nent agreenent, after a taxpayer requests such an
agreenent. 1d. sec. 5.14.1.5.1.
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Esti mat ed paynents, intended to ensure that current taxes

are paid, are a significant conponent of the Federal tax system

and the Appeals officer was entitled to rely on their absence in

reachi ng her conclusions. Cox v. Conmm ssioner, 126 T.C. 237, 258

(2006). In fact, petitioners' circunstances illustrate one of
the reasons for requiring current conpliance before granting
collection alternatives such as an offer-in-conprom se or an

i nstall ment agreenent; nanely, the risk of pyram ding tax

liability.” 1d.; see also Oumyv. Conni ssioner, 412 F.3d 819,

821 (7th Gir. 2005), affg. 123 T.C. 1 (2004).

We general ly consider “only argunents, issues, and other
matter that were raised at the collection hearing or otherw se
brought to the attention of the Appeals O fice.” Magana V.

Commi ssi oner, supra at 493. The Appeals officer’s exercise of

di scretion, therefore, nust be examned in |ight of the facts as
they existed at the tinme the deternination was made. 8

Accordingly, we hold that the Appeals officer did not abuse her

"In addition to petitioners’ nonconpliance with regard to
their individual income taxes, petitioners own and operate a
dental practice which is currently being | evied upon by
respondent for unpaid enploynent taxes.

8 At trial, petitioner Theodore C. Schwartz testified and
present ed evidence that he hoped woul d show petitioners were
current with their estimted tax paynents at the tinme of trial.
The Court suggested that if this were true, and was the only
obstacle to considering an install nment agreenment, the parties
m ght be able to resolve their differences. |In a posttrial
status report, respondent stated that petitioners had not
satisfied their estimated tax liabilities for 2005 or 2006.
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di scretion, and respondent may proceed with the proposed |evy
action.

To reflect the foregoing,

Deci sion will be entered

for respondent.




